
From: Matthew_Szelag%EPA@aa.ad.epa.gov
Subject: UPLOAD C:\Users\MSzelag\Desktop\foia - everything from outlook\FW SMS meeting w Dave.msg
Date: Thursday, December 03, 2015 1:55:29 PM
Attachments: FW SMS meeting w Dave.msg

(See attached file: FW SMS meeting w Dave.msg)

mailto:Matthew_Szelag%EPA@aa.ad.epa.gov

FW: SMS meeting w/ Dave

		From

		Chung, Angela

		To

		Szelag, Matthew

		Recipients

		Szelag.Matthew@epa.gov



FYI – will be talking with them tomorrow morning.





 





Angela Chung
Water Quality Standards Unit Manager
U.S. Environmental Protection Agency
1200 Sixth Ave, Suite 900, OWW 131
Seattle, WA  98101
Phone:  206-553-6511





 





From: Bradley, Dave (ECY) [mailto:dbra461@ECY.WA.GOV] 
Sent: Tuesday, April 02, 2013 2:45 PM
To: Chung, Angela; mgil461@ECY.WA.GOV
Cc: Chung, Angela; dbra461@ecy.wa.gov
Subject: SMS meeting w/ Dave





 





Angela and Melissa – 





 





Attached are the most current versions of the SMS transmittal letter and talking points that I have on my computer.   





 





Ivy Anderson will be sending me the AGO attachment that she has prepared in consultation with EPA attorneys.   I will forward that on to you.  





 





I will call both of you at 8:30 tomorrow.  





 





Dave Bradley





Toxics Cleanup Program





360-407-6907
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April 2, 2013 - Working Draft 





Mr. Dan Opalski, Director


Office of Water and Watersheds


US Environmental Protection Agency


1200 Sixth Avenue


Seattle, WA  98101


RE:	Revisions to Washington State Sediment Management Standards, Chapter 173-204 WAC


Dear Mr. Opalski:


In August 1991, the Washington State Department of Ecology (Ecology) submitted the Sediment Management Standards (SMS) rule for approval in its entirety to the Environmental Protection Agency (EPA) in accordance with federal regulations 40 CFR 131 and the federal Clean Water Act.  In November 1991, EPA approved the SMS rule submitted by Ecology.  


On February 22, 2013, Ecology adopted a rule which amends portions of the SMS.  The amended SMS rule contains six parts that have different functions. Ecology is seeking review and approval by EPA of the following as water quality standards:


· Part I (General Information) – amended for minor clarification for consistency with other amendments.


· Part II (Definitions) – amended to clarify existing terms and for consistency with other amendments.


· Part III (Sediment Quality Standards) – amended for consistency with other amendments.


· Part IV (Sediment Source Control) – amended for consistency with other amendments and updating table numbering.


Part V (Sediment Cleanup Standards) contains the majority of the amendments and has been adopted under the authority of RCW 70.105D (Model Toxics Control Act). Ecology intends for Part V to support decisions on the cleanup of contaminated sediment sites, including how sites are identified, investigated, cleaned up, and monitored under the authority of the Model Toxics Control Act.  Part V was amended to state that the entire part is not to be used for federal Clean Water Act purposes.  


The rule amending the SMS was signed on February 22, 2013 and filed with the Code Reviser on February 25, 2013.  The requirements under this regulation become effective for State purposes on September 1, 2013.


Please find enclosed:


1. A copy of the final regulation in WAC 173-204;


2. The rule adoption order; 


3. The [date] memo from the Washington Attorney General’s Office certifying the regulation; and


4. A memo summarizing changes in the SMS rule and detailing the justification for these changes.





If you have any questions, please contact me.





Sincerely,





Maia D. Bellon


Director
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April 2 - Possible SMS rule submittal questions -EPA comments_CA.docx

	April 2, 2013


DRAFT - Possible questions related to SMS submittal to EPA


· Why did Ecology decide to revise the SMS rule? 


Ecology began working on the revisions to the Sediment Management Standards (SMS) rule and the Model Toxics Control Act (MTCA) Cleanup Regulation in 2009.  Ecology decided rule revisions were needed to synchronize the cleanup requirements in the two rules and provide clear requirements for establishing sediment cleanup standards based on protecting human health and freshwater benthic communities.  Given these rulemaking goals, Ecology elected to focus on revisions to Part V (Sediment Cleanup Standards).  Ecology decided to defer major changes to Parts III (Sediment Quality Standards) and IV (Sediment Source Control) to a future date.  


· Why did Ecology decide to establish the revised sediment cleanup standards under the Model Toxics Control Act (MTCA) instead of the multiple authorities used in the current SMS rule?  


Part V (Sediment Cleanup Standards) contains the majority of the amendments and has been adopted solely under the authority of RCW 70.105D (Model Toxics Control Act).   Previously, Part V had been adopted under RCW 70.105D and 90.48 RCW (Water Pollution Control Act).  Ecology decided to use this approach because the vast majority of cleanups are now conducted under this law.   This reflects the fact that cleanup proponents want to resolve their cleanup liabilities with the State and often want to pursue contribution claims against other potentially liable persons.   


Ecology has also amended Part V to state that this part of the SMS rule should not be used for federal Clean Water Act purposes.  Part V is only to be used as a sediment cleanup decision framework that governs the cleanup of contaminated sediment sites, including how sites are identified, investigated, cleaned up, and monitored under the authority of the MTCA law.  As amended, Part V does not:  (1) define or revise the designated use of a waterbody or the water quality criterion; (2) establish water quality criteria or alter the level of protection afforded by water quality criteria; or (3) establish or alter anti-degradation policies.  


· Why is Ecology submitting the SMS rule revisions to EPA for review under the Clean Water Act?


Ecology is only submitting some, not all, of the SMS rule revisions to EPA for review under the Clean Water Act.  Specifically, Ecology is not submitting any of the revisions to Part V to EPA for review under the Clean Water Act.


Ecology first adopted the SMS in 1991 and submitted the rule in its entirety to EPA for review under the Clean Water Act.  EPA approved the rule in its entirety as part of the federally-approved water quality standards for the State of Washington.   The SMS rule revisions include minor modifications, mainly reflecting reference updates, to Parts 1 - IV  that were previously approved by EPA.  . Ecology is seeking EPA’s review and approval of those changes..  	Comment by mszelag: Were there Part I revisions too?

CHANCE: Yes


[bookmark: _GoBack]In these revisions, Ecology has made several changes to Part V to align the sediment cleanup provisions with the MTCA Cleanup Regulations.  At this point, Ecology does not consider Part V to be water quality standards and does not intend to use this part for CWA purposes.  Therefore, Ecology is seeking EPA’s concurrence with that determination and asks EPA to rescind its 1991 approval under 40 CFR 131 for Part V.  


· What is the process and timeline for EPA review of the revised SMS rule?


After state adoption, Ecology will submit the revised Parts I, II, III, and IV of the SMS to EPA for review and approval under the Clean Water Act.  Since the revisions to these parts are minor, EPA expects to take action before the new rule language becomes effective (six months after state adoption).  EPA will offer government-to-government consultation with the tribes in Washington about its upcoming action.  Several tribes have already expressed interest.


· How will the implementation of the revised SMS rule be coordinated with other programmatic and site-specific actions?


Several Ecology programs (TCP, WQP, EAP, HWTR) are working together to update requirements for sediment cleanups, source control, and permitting programs to achieve meaningful improvements in water and sediment quality in the near term, with longer term comprehensive reductions to protect Washington fish and shellfish consumers. 


The SMS rule revisions is one part of the broader strategy.  Over the next several years, Ecology will also be taking steps to update requirements that will produce longer-term reductions.  These steps include:


· Water Quality Standards (Implementation tools and adoption of Human Health Criteria)


· Revisions to Parts III and IV of the SMS rule


· Toxics Reduction Strategy


· Monitoring and Assessment


· Will the revised SMS rule impact Ecology’s policies and procedures for preparing Washington’s 303(d) list for sediment?  


Ecology has used the Cleanup Screening Levels to identify impaired sediment areas (Category 5) and approved cleanup plans (Category 4B).  This was done under a state policy (Water Quality Program Policy 1-11).  In the future, Ecology will consider the use Parts III and/orIV of the SMS rule to support Category 4B and 5 determinations.  By the next listing cycle, Ecology will revise portions of Policy 1-11 to ensure the policy no longer includes references to Part V as a WQS This includes a review of Category 4B listing decisions.       	Comment by mszelag: Should this be Part III or Parts III and IV?

CHANCE:  Lets try and/or	Comment by Angela Chung: EPA understands Ecology can’t commit to September 2013 but would prefer some timeline for when revisions to Policy 1-11 would occur.  Would this work?

CHANCE: Perhaps we can say the next marine listing cycle for 2014. The 2010 marine list was approved in Dec 2012. The WQP is working on the freshwater list now, but TCP isn’t developing a list for freshwater sediment for this cycle. The next marine list will start after the freshwater list is approved, with the assumption it will be 2014.


· Will the changes to Part V of the SMS rule significantly impact past permitting and source control decisions made under the current SMS rule?


No. The Part V rule revisions will have a very limited impact on the permit conditions established under the current SMS rule.  Permit conditions are currently based on requirements in Parts III and IV of the SMS rule.   Ecology has authorized sediment monitoring for all of the major municipal wastewater discharge permits under the authority of Part IV and a select number of minor municipal wastewater and individual industrial discharge permits. This will likely continue under the authority of Part IV.


Ecology may need to make some housekeeping changes to current permits.  For example, some current permits may include references to the Cleanup Screening Level (a Part V term) instead of the more appropriate term (Sediment Impact Zone maximum (SIZmax)).  From a substantive standpoint, the two terms are equivalent.  	Comment by mszelag: Not sure permits can automatically be granted sediment impact zones that are less stringent than Part III.  Wouldn’t some analysis, similar to a mixing zone for water column, be needed to justify that this is appropriate?  If true, please clarify language.

CHANCE: Not sure about this question. We’re not stating anything other than terminology would change.



Ecology completed a TMDL for contaminated sediments in Bellingham Bay in September 2001.  In that process, Ecology established a mercury wasteload allocation for the Georgia Pacific outfall.  The loading capacity and resulting WLA were based on complying with Part III, the Sediment Quality Standards for mercury (which are not being modified by the current rule).   


 [Note:  Ecology determined that a mercury concentration of 1.2 mg/kg DW would not pose a significant risk to human health.  This value is higher than the mercury values for the Sediment Quality Standards based on benthic toxicity.]  


· Will the changes to Part V of the SMS rule impact future permitting and other source control requirements?


Parts III established the sediment quality goal and Part IV establishes requirements for NPDES permitting and other source control actions. Ecology did not make substantive changes to Parts III and IV.  Part IV contains a provision that requires Ecology to implement the Part IV requirements “…so as to prevent the creation of new contaminated sediment sites identified under Part V…” This has not been a major issue in the past because the current sediment site listing criteria are identical to the SIZmax numeric criteria used in the permitting process.  	Comment by mszelag: Same comment as above, although probably more relevant for future permits than past ones since Ecology wouldn’t reopen old permits.  

CHANCE: Still not sure about what the question is….


TCP plans to develop guidance to explain how the Part V provisions need to be addressed during source control actions at MTCA and CERCLA sites.  


Permits conditioned as a result of 303(d) sediment listings may be impacted. For example, the General Industrial Stormwater Permit has a total suspended solids monitoring requirement for dischargers to 303(d) sediment listed areas. 


· Does Ecology plan to revise narrative standards for human health protection and freshwater sediments in Parts III and IV of the SMS rule? 


Ecology will continue to implement the current requirements in Parts III and IV.   The current rule includes numeric standards for marine sediments based on benthic toxicity.  Under the current rule, Ecology makes case-by-case interpretations of the narrative standards for human health protection and freshwater sediments.


TCP intends to revise the narrative standards for human health protection, including consideration of current fish consumption rate information, and freshwater sediments after the WQP has completed work on the human health criteria in the water quality standards rule.   This work will be synchronized with updates (as appropriate) to the MTCA equations and parameters for surface water cleanup standards that are currently based on a recreational exposure scenario. 







